
Macron reforms 

Laurence Renard 

Partner - France 

06 October 2017 



1  / 

Background and timeline: An efficient strategy 

Making France attractive for employers 

 

 This Reform (designed for smaller companies who have no unions) is consistent and 

continues the legislative reforms of these last 5 years in France (Macron, El Khomri 

and Rebsamen).  

 These already addressed and made easier/safer working time, redundancy 

processes, collective negotiation, etc.  

 Together, within a few years, all these laws have profoundly renovated French 

employment law trying to reach a balance between more flexibility to adapt to the 

modern world and the necessary protection of employees. 

 Ambitious: will to change the traditional conflictual French collective relationships into 

a more constructive dialogue between employers / employee representatives. 

 A very technical reform that we will try to explain as simply as possible 



2  / 

Contents 

Five main topics 

 

1. Termination of employment contracts 

2. Redundancies 

3. A single Employee Representative body (SEC) 

4. Collective bargaining agreement 

5. Work from home renovated 
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Macron Reform 

What it brings What it does not do  

 Less formalistic / bureaucratic 

 Easier (only one employee elected 

representative body) 

 More flexible 

 More certainty (namely costs of 

dismissals) 

 Less expensive (damages for unfair 

dismissal are capped) 

 Some common good sense 

(redundancy reasons at French level, 

intranet for redeployment) 

 More negotiation at the Company’s 

level (despite harsh resistance from 

unions) 

 

 Deregulate employment law 

 US/ UK type of relations 

 Modify the thresholds (i.e. 50 

employees still triggers profit sharing 

and accrued roles of employee 

representatives) 

 Employee representatives huge 

protection 

 



1. Termination 

Anticipating and securing dismissal costs 
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Dismissal costs  

 

Sliding scale of damages for unfair dismissal 

 

Companies with 11 employees and more 

 Minimum damages:   

- 3 months’ gross salary for employees with at least 2 years of service 

 Maximum damages:  

- 20 months’ gross salary for employees with at least 29 years of service  

 

Companies with less than 11 employees  

 Minimum damages: specific threshold 

- Between 0.5 and 2.5 months’ gross salary for 1 to 10 years of service 
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Dismissal costs cont.  

 

Sliding scale of damages for unfair dismissal cont. 

 

Extended legal framework  

 Court discretion to deduct the employee’s severance pay from damages awarded 

according to the sliding scale 

 The sliding scale also applicable to constructive dismissal claims 

 

Dismissals outside this scope: minimum 6 months’ gross salary 

 Dismissal will be deemed null and void where a specific provision (moral 

harassment, discrimination) or a fundamental freedom has been breached 
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Dismissal costs cont. 

Schedule of damages in the event of unfair dismissal (companies with less than 11 employees)  

 
Number of full years of service with company  

 Minimum damages 

(in months of gross salary) 

Maximum damages 

(in months of gross salary) 

0 N/A 1 

1 0.5 2 

2 0.5 3 

3 1 4 

4 1 5 

5 1.5 6 

6 1.5 7 

7 2 8 

8 2 8 

9 2.5 9 

10 2.5 10 

11 3 10.5 

12 3 11 

13 3 11.5 

14 3 12 

15 3 13 

16 3 13.5 

17 3 14 

18 3 14.5 

19 3 15 

20 3 15.5 

21 3 16 

22 3 16.5 

23 3 17 

24 3 17.5 

25 3 18 

26 3 18.5 

27 3 19 

28 3 19.5 

29 3 20 

30 and above 3 20 
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 Number of full years of service with company  
 Minimum damages 

(in months of gross salary) 

 Maximum damages 

(in months of gross salary) 

0 N/A 1 

1 1 2 

2 3 3 

3 3 4 

4 3 5 

5 3 6 

6 3 7 

7 3 8 

8 3 8 

9 3 9 

10 3 10 

11 3 10.5 

12 3 11 

13 3 11.5 

14 3 12 

15 3 13 

16 3 13.5 

17 3 14 

18 3 14.5 

19 3 15 

20 3 15.5 

21 3 16 

22 3 16.5 

23 3 17 

24 3 17.5 

25 3 18 

26 3 18.5 

27 3 19 

28 3 19.5 

29 3 20 

30 and above 3 20 

Dismissal costs cont. 

Sliding scale of damages for unfair dismissal (companies with 11 employees or more)  
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Dismissal costs cont. 

 Legal dismissal indemnity 

 Awarded to employees with at least 8 months of service, instead of 1 year 

 Increased by 1/4 month salary per year of service up to 10 years and still 1/3 month 

salary above 

 Both calculations (legal vs CBA) to be made each time. More favourable calculation (for 

the employee) applies 

Damages 

 Big progress as: 

– Gives certainty to the cost (there is a ceiling) 

– Avoids lengthy negotiation with unreasonable employees/lawyers 

– May reduce number of litigation 

 But 

– Employees will try and claim on other grounds uncapped (moral harassment, working 

time, discrimination, etc.). Judges position will be interesting to see 
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Reduced damages 

 
Damages 

Before 

(in months of gross salary) 

After 

(in months of gross salary) 

Breach of the rehiring priority in 

the event of redundancy 

 

2 

 

1 

Null and void redundancy: 

  

 No or insufficient PSE 

 No decision to validate or 

approve the PSE 

12 6 

Breach of duty to: 

 

 Reinstate an employee who 

suffered an occupational 

accident or disease 

 Redeploy an unfit employee 

  

12 6 

Dismissal costs cont. 
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Clarification of procedural rules and grounds for dismissal 

Reduction of time limits to bring a court action 

 Before: Legal actions against termination of the employment agreement on individual 

grounds were time-barred after 5 or 2 years, and those on economic grounds, after 1 

year  (if mentioned) 

 After: Single time limit = 1 year for any claim made to challenge termination 

Dismissal motivation 

 Before: → If the grounds listed in the dismissal letter were insufficient or incomplete, the 

dismissal was automatically considered unfair. → The dismissal letter set the boundaries 

of the legal action 

 After: → If the motivation in the letter is insufficient (formally) damages awarded will be 

capped at 1 month’s salary → The grounds listed in the dismissal letter may be detailed 

further after notification, either at the employer’s initiative or at the employee’s request 

Dismissal notification letter template 

 CERFA Form (not to be used) 
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Entry into force 
Harmonisation of time limits to challenge the decision  

 The 1-year time limit will apply only to statutory periods of limitation that are still 

ongoing on the date when the ordinance is issued 

 

Dismissal grounds 

 The new provisions will apply to dismissals notified since 24th September 2017 

 

Sliding scale of damages for unfair dismissal  

 Apply to dismissals notified since 24th September 2017 

 Former rules will apply to claims filed before this date, including claims pending 

before Courts of Appeal or the Supreme Court  

 In practice, in a few months… 

 



2. Redundancies 

Simplifying redundancies to stop absurd 

situations 
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Company belonging to an international group 

 
Restricted scope of assessment of the economic ground 

 Assessment of the 

economic grounds 

  

Before After 

Companies engaged in the same business 

sector at the Group’s worldwide level 

Companies engaged in the same business 

sector at the Group’s nationwide level 

Only exception to this rule: fraudulent fabrication of economic difficulties in order to 

justify the redundancies 

 

Concepts Definitions 

  

Business sector 

  

A business sector is characterised, in particular, by: 

 the nature of good or services provided 

 the target clients 

 the networks and distribution methods 

 relating to the same market 

Group 

  

A group is defined: 

 with reference to the scope applicable to establish a Group Committee 

 Companies under the control or supervision of a parent company would therefore 

qualify as a group 

Definitions of “business sector” and “group” 
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Company belonging to an international group cont.  

 

Simplified obligation to redeploy 

 Employer may send redeployment offers:  

– Directly to the employee in writing 

– By any means (e.g. via a list that may be posted on the Company’s intranet) 

 No more obligation to offer any positions abroad 

 

Application of redundancy selection criteria 

 Possibility to reduce the scope of redundancy selection criteria 

– Employment areas 
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Entry into force 

Scope of assessment of the economic grounds and redundancy selection criteria 

 Applicable since 24th September 2017 

 

Obligation to redeploy 

 The new provisions will enter into force on the date when the relevant Implementing 

Decree is issued or by 1st January 2019 at latest 

 



3. Voluntary Departures 

“Collective Mutual Termination” 
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Voluntary departures legal framework (outside PSE) 

Collective agreements to be approved by DIRECCTE (Administration) 

 A collective agreement  

 No redundancy (and no PSE) 

 Terms and conditions of applications 

 Severance pay (at least equal to damages in the event of redundancy) 

 Measures seeking to facilitate external redeployment 

 Conditions in which the SEC is informed 

Role of the Administration 

 Informed at the start of negotiations 

 Same information as the SEC 

 15 days validation period (in the absence of a reply, validation will be implied) 

– Note: reinforced monitoring of age discrimination! 

Mutual termination 

→ Accepting the employee’s application = mutual termination 

 Protected employees: termination subject to the Work Inspector’s approval 

 Employees included in the Voluntary scheme will be entitled to unemployment benefits 



4. A single body: 

The social and economic 

council (SEC) 

 
The end of Staff Delegates/Works 

Council/Health, Safety and Working Condition 

Council… Welcome to the “SEC!” 

 

Only one representative body 
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End of the Works Councils, Welcome to the “SEC” 

 The end of Works Councils (“Comité d’entreprise”) Health and Safety Committee 

(“CHSCT”), staff delegates (“délégués du personnel”) 

 Merging all the previous Staff Representative Bodies into a single Social and 

Economic Council (“SEC”) 

 

 Mandatory in companies employing at least 11 employees (where this threshold is 

exceeded for 12 consecutive months) 

– In companies with less than 50 employees, the SEC will replace Staff Delegates 

– In companies with at least 50 employees, the SEC will replace Staff Delegates, Works 

Council, and Health, Safety and Working Conditions Council 
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Running of the SEC     

Composition and terms of office 

 Chaired by the  employer, who may be assisted by 3 associates (advisory) (previously 2) 

 New! possibility to set up “Proximity Representatives” (members of the SEC or 

designated by the SEC) by agreement 

 4 years (unchanged) possibility to fix a shorter time period of at least 2 years by 

agreement 

 New!  3 successive terms of office at most in companies over 50 employees 

 Number of representatives TBD (forthcoming Decrees) 

 Time-off rights:  

– Before: 20 hours were allocated to an elected member of the Works Council 

– From now on: although the Decrees are forthcoming, the ordinance sets as a minimum: 

– 10 hours’ delegation in companies with less than 50 employees 

– 16 hours’ delegation in companies with at least 50 employees 
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Running of the SEC    

Meetings of the SEC 

 Same regularity as before: 

– Companies with less than 50 employees: at least once a month (i.e. 12 times per 

year) 

– Companies with between 50 et 299 employees: at least once every 2 months (i.e. at 

least 6 a year) 

– Companies with more than 300 employees: at least once a month (i.e. 12 times a 

year) 

More than 50 employees: at least 4 of these meetings will address health/safety/working 

condition issues (as with the Délégation Unique) 

 

Operating grants 

 From 50 to 2,000 employees: no changes, 0.20% of the gross payroll 

 More than 2,000 employees: increased to 0.22% of the gross payroll 
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Running of the SEC     

Expert fees 

 Expert fees payable in full by the employer (as before) 

– on company’s economic and financial situation  

– in the event of mass redundancies 

– in the event of severe health, safety, and working condition hazards 

 

 Expert fees payable by the SEC up to 20% (i.e. 80% payable by the employer): all other areas 

E.g.: Chartered accountant in the event of: 

 - consultation on strategic orientations (same as before) 

 - mergers and acquisitions 

 - Takeover bid 

 - examination of the annual report on profit-sharing 

 - SEC’s report as part of its right to notify urgent issues (“droit d’alerte”) 

 

E.g.: Technical expert in the event of:  

 - large project to introduce a new technology 

 - major and quick technological changes 
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Health, Safety and Working Conditions Commission 

Threshold: 300 employees 

Mandatory: 

 In companies with at least 300 employees 

 In companies engaged in a hazardous business (e.g. nuclear facilities) 

 At the initiative of the Labour Inspector, where this measure is necessary 

→ Less than 300 employees: health/safety/working condition issues will still be submitted to 

the delegation to the SEC 

Commission Members to be appointed from among SEC members (at least 3) 

Implementation 

 By collective agreement 

 or as agreed with the SEC 

 or at the employer’s initiative 

 Possibility for the employer to involve experts and technicians in an advisory capacity 
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Entry into force 
For companies without Staff Representative Bodies 

On the date when Decrees are published, and by 1st January 2018 at latest 

For companies with Staff Representative Bodies 

Progressive extension up to a cut off date 

At the end of their current terms of office, and at the latest on 31st December 2019 

(whether or not their terms of office have expired) 

  
i Possible extension 

 

 Terms of office expiring between 23rd September 2017 and 31st December 2017 may 

be extended to 31st December 2017 or for a maximum of 1 year, as decided by the 

employer upon Staff Representative Bodies’ recommendation 

 

 Terms of office expiring between 1st January and 31st January 2018 may be 

shortened or extended for a maximum of 1 year (by agreement) 

 

 Inconsistent terms of office within several worksites may be extended or shortened 

in the same conditions so that they become consistent 
 



5. Collective Negotiation 

Reinforced and simplified at Company’s level 
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New balance between industry Collective Bargaining agreements and 

company agreements    

         
1st tier: “Mandatory” areas: industry-wide (collective bargaining) agreements prevail over 

company agreements 

Which areas?  

 Minimum salaries, job classifications, pooling of financing funds for joint-management bodies 

and vocational training, additional social safety net, professional equality, probationary periods, 

mutually-agreed transfers, payment by umbrella companies, employee lending 

 Some aspects of working time: number of night hours, minimum part-time working hours, 

overtime rate, etc. 

 But also new areas, such as: 

– Fixed-term employment agreement: term, renewal, waiting period 

– Temporary employment agreement: term, renewal, waiting period 

– Site-specific indefinite-term employment agreement: companies concerned, activities 

concerned, informing the employee of the nature of the agreement, considerations in terms 

of compensation and severance pay, training 

Note: Industry-wide agreements must provide measures applicable for companies with less than 

50 employees 
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New balance between CBAs and company agreements cont.  

  
2nd tier: “Optional” areas: An Industry Collective Bargaining Agreement may provide 

that it prevails over a company agreement 

Which areas? 

 Occupational health risks, workers with disabilities, number of employees above 

which Trade Union Delegates may be appointed, bonuses for dangerous or 

unhealthy work, etc. 
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New balance between CBAs and company agreements cont.   

  
3rd tier: All other areas: company agreements prevail over industry collective bargaining 

agreements 

 Extensive scope.  

 Better (and hopefully more constructive) negotiation at company’s level (even without 

unions) 

 Taylor made agreements fit to the company 

E.g.: industry-specific premium 

 

In practice: a company-wide agreement may set lower premium than those set under an 

industry-wide agreement (linked to length of service for example) 
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Negotiation within Companies with NO Trade Union Delegates (TUDs)

      

Company size 

Old rules 

(Rebsamen Law + “Loi 

Travail”) 

Macron’s Reform 

Companies with less 

than 11 employees 

 

Companies with less 

than 20 employees, 

without union reps 

No specificities 

Employer proposes an agreement 

to be ratified by a 2/3 majority of 

staff (referendum) 

 

Unlimited negotiation topics 

 

→ Possibility to conclude 

agreements without trade unions’ 

approval 
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Negotiation within Companies with NO Trade Union Delegates (TUDs) 

      

Company size 
Old rules 

(Rebsamen Law + “Loi Travail”) 
Macron Ordinances 

Companies with 

between 11 and 50 

employees 

1. Elected employees appointed by a 

representative Trade Union Organisation + 

approval by a referendum 

 

Unlimited negotiation topics 

 

2. Alternatively, elected employees, not 

appointed, representing the majority of votes 

cast + approval by the industry-wide joint-

management commission 

 

Unlimited negotiation topics 

 

3. Alternatively, appointed employee(s) 

 

Unlimited negotiation topics 

 

Either employee(s) appointed by a 

representative Trade Union Organisation 

(industry-wide/inter-professional) + approval by 

a majority of votes cast in a referendum 

 

Unlimited negotiation topics 

 

Or member(s) of the SEC (either appointed or 

not) representing the majority of votes cast  

 

Unlimited negotiation topics 

Companies with at 

least 50 employees 

1. Appointed member(s) of the SEC + approval 

by referendum 

 

2. Alternatively, member(s) of the SEC, not 

appointed, representing the majority of votes 

cast 

 

Limited negotiation topics 

 

3. Alternatively, appointed employee(s)) + 

approval by referendum 
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Reinforced Company Negotiation (companies with union reps) 

Minority agreement referendum at the employer’s initiative 

 Before: Only unions could submit a minority agreement to a referendum 

 Now: The employer may submit to a referendum any company agreement signed by 

at least 30% of representative unions 

Action for cancellation of the agreement 

 Compliance with the law is assumed + statute of limitations reduced to 2 months 

Generalisation of majority agreements 

 For the record, a majority agreement is one signed by one or more representative 

union having had over 50% of the 1st round vote of the latest elections 

 Before: from 1st January 2017, only agreements on the working time, time off, and 

leaves of absence, and from 1st September 2019, other collective agreements 

 Now: from 1st May 2018 all collective agreements 



33  / 

Reinforced Company Negotiation 

“Simplified Majority Agreement” 

How does it work? 

 Provisions of majority agreement automatically replace any clause contrary to or 

inconsistent in the employment contracts 

 If the employee refuses this contract modification, he may be dismissed 

– “Sui generis” dismissal (for cause): no economic or personal grounds but individual 

redundancy requirements will apply (pre-termination meeting, dismissal notification) 

– Increase of employee’s personal training account by 100 hours (Decree to be 

published) 
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Entry into force 

Generalisation of majority agreement 

 1st May 2018 

 

Other provisions 

 24 September 2017, unless otherwise required by an implementing Decree  

(by 1st January 2018) 

+ provisions applicable to waiver clauses 

 



6. Company Transfer  

(TUPE) 

Extension of pre-transfer redundancies 
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Facilitating takeovers 

Measures based on the “Loi Travail” 

 Exception to job retention in the event of a company transfer 

 Before: reserved for purchasing companies with at least 1,000 employees 

 Requirements: 

– EPP providing for the transfer of one or more economic entities necessary to preserve part 

of the jobs (site takeover) 

– Takeover bid made as part of the obligation to find a purchaser 

– Redundancies made to avoid the Company’s shutdown 

– Reinforced consultation of the Works Council 

 The selling company may therefore dismiss employees that were not transferred 

→ In practice: it may reduce the scope of the takeover 

Extension of this measure 

 Now: measure open to all Companies with more than 50 employees 

→ Entry into force: 24th September 2017 

 



7. Working from home 

Simplified legal framework 
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Simplification of Homeworking 

Objective: Make legal rules more adopted to modern practices of flexible work 

 

Implementation by collective agreement or through a policy 

→ No more formal amendment to the employment contract 

Collective agreement or, alternatively, a company policy prepared by the employer upon 

a recommendation of the SEC, where it exists 

Still recommended to formalise homeworking terms and conditions in writing (place of 

hours, hours during which the employee must be reachable, day worked from home, etc.) 

 

Occasional work from home  

 (e.g. due to sick child, personal emergency, etc.) may be implemented less formally 

by mutual consent, obtained by any means (e.g. email) 
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Simplification of Homeworking 

Reasons for the employer’s refusal 

 Employee’s request to work from home presented “to satisfy personal constraints” (no 

definition but quite wide notion) 

 In the event the employer refuses, the refusal must be justified by objective reasons (e.g. 

operational needs, employee’s performance, etc.) 

Payment of costs 

 Employer is no longer required to bear the costs linked to homeworking (hardware, software, 

internet access, etc.)  

 The agreement or policy may freely provide for payment or reimbursement of these costs on a 

flat-rate basis but no obligation 

Major change as it was previously an obligation / a deterrent for employers to accept 

homeworking) 

New legal protection for the employee 

 Equal treatment compared to other employees 

 Presumption of occupational accident for: 

– Accident occurring on the location where the telecommuter is working 

– Accident occurring during applicable telecommuting hours 
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